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In early May we saw the FTSE 100 hit a 
new all-time high of 7,122.74 indicating 
that the market has not been deterred 
by the uncertainty over the future of 
Greece within the Eurozone nor the 
UK election.  The announcement by 
the European Central Bank that it 
will provide unprecedented monetary 
stimulus to the European Economic 
Area has provided support for the 
European markets and growth has 
been seen across many of the Eurozone 
countries.  

With the introduction of ever increasing 
fiduciary duties for trustees, Kirsty 
McEwen of Higgs & Sons has kindly 
outlined the Charity Commission’s 
guidance on “Tackling Abuse and 
Mismanagement in Charities” and 
I hope that you will find this article 
informative and useful.  

Should you wish to receive email 
versions of this publication in future 
please do not hesitate to contact Emma 
Foden-Pattinson at: emma.foden-
pattinson@charles-stanley.co.uk   

  
Nic Muston
May 2015

WELCOME from 
Nic Muston, Director of 
Charities & Private Clients 
Chartered FCSI.  We are 
pleased to produce Issue 18 
of Charity News at Charles 
Stanley.

The global economy is struggling to 
gain traction as a Eurozone recovery is 
more than offset by weakness in other 
developed economies, in particular the US. 
There has been sluggish economic data not 
only from the US but also from the UK and 
Japan. The Federal Reserve has said that 
the recent dull US GDP figures may be 
due to transitory factors but the US could 
face new challenges. Furthermore, there 
are signs that the ECB’s QE stimulus is 
wearing off as there has been a sell-off in 
bonds as deflation fears subside.  

In the US, first quarter GDP growth was 
only +0.2%. The Federal Reserve has 
blamed transitory factors such as bad 
weather and a port strike, nonetheless 
there was a sharper deceleration than 
expected.  Business investment was 
weak driven by the severe cutbacks by 
oil companies. Consumption growth was 
a modest 1.9% which is disappointing 
given the boost from energy prices. After 
the weak US numbers there is hope that 
there will be a recovery in the second 
quarter, but subsequent international 
trade data shows exports have taken quite 
a setback detracting from first-quarter 
growth to such an extent that a second 
estimate of GDP could reveal that the US 
economy contracted in the first quarter. 
On top of this, dollar strength is already 
acting like monetary tightening and could 
continue to impact the economy. Even 
though unemployment has fallen to 5.4% 
wage inflation is almost non-existent and 
consumer confidence is falling.  

Elsewhere, Japanese manufacturing 
activity declined in April as the economy 
struggles to reflate. Also, China is 
probably growing less than 7% and is 
reducing interest rates to sustain activity 

and in Latin America several economies 
are contracting. Overall, global growth 
forecasts for 2015 have been reduced by 
about 0.2% to 2.8% which is the same rate 
of growth rate as 2014.  

The fragile state of the UK economy 
is defined by weak public finances, 
poor productivity and the UK’s first-
quarter GDP growth of 0.3% was below 
expectations. Weak GDP was driven 
by a 1.6% fall in construction output, 
manufacturing output was weak at +0.1% 
and services relatively weak at +0.5% 
(down from +0.9%).  Currently, the 
UK is growing less than the Eurozone. 
Subsequent manufacturing survey data 
(PMI) showed quite a slump to 51.9 for 
April compared to 54 for March. This is the 
lowest level for 7 months and is the first 
time it has not been ahead of the Eurozone 
for two years. After these numbers, UK 
GDP growth estimates have been trimmed 
and with more fiscal austerity under a 
newly-elected Conservative government 
and potential uncertainty over an EU 
referendum, the UK’s recovery could be 
tested.  

The UK election result has provided a 
relief rally especially in specific equity 
sectors such as banks, utilities, support 
services and transport. Over the medium 
term, UK interest rates are likely to 
remain low, not only to offset the planned 
reduction in public borrowing of around 
5.2% by 2020 but also because when faced 
with a weak global economic background 
central banks have little reason to take 
risks with their economies. However, 
despite the continuing structural problems 
besetting economies globally, the outlook 
for equities remains positive.  

ECONOMY STUTTERS BUT 
GROWTH IS STILL THERE - 
MARKET COMMENTARY
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THE CHARITY COMMISSION IS 
THE INDEPENDENT REGULATOR 
OF CHARITIES IN ENGLAND AND 
WALES. ITS ROLE IS TO PROTECT 
THE PUBLIC’S INTEREST IN 
CHARITIES AND ENSURE 
THAT CHARITIES FURTHER 
THEIR PURPOSES FOR THE 
PUBLIC BENEFIT AND REMAIN 
INDEPENDENT FROM PRIVATE, 
GOVERNMENT OR POLITICAL 
INTERESTS. 

The Commission is a civil regulator 
(and not a prosecuting authority) but 
it works closely with other agencies, 
particularly law enforcement agencies, 
to bring people to justice and to improve 
outcomes. 

The Commission also has a range of 
statutory powers enabling it to intervene 
where there is evidence of abuse against 
charities and mismanagement within 
charities.

Each year the Commission publishes 
its report into its investigations 
and compliance casework. The 
report entitled “Tackling Abuse 
and Mismanagement” shows the 
Commission’s approach to analysing 
and responding to risk and clearly 
demonstrates that it is becoming an 
increasingly proactive and robust 
regulator. The report allows Trustees to 
learn from the mistakes and omissions 
of others and encourages them to 
respond swiftly and appropriately 
when a problem does occur. It also 
demonstrates that good intentions alone 
may not be enough to stop things from 
going wrong.

Key figures from the Investigations and 
Enforcement division case work show 
that in 2013/2014, the total income 
of those charities overseen stood at 
£1,149,843,996 and £31,316,039 of 
charity money was directly protected, 
in completed statutory enquiries. 
During the period 1,929 charities have 
been subject to an investigation or 
compliance case and the Commission 
have used their compliance powers 790 
times. This is an increase from 216 times 
in the previous period. 

Compliance powers fall into three main 
categories: 

1. information gathering powers; 

2. temporary protective powers; and 

3. remedial powers (also known as 
permanent protective powers). 

The Commission is striving to get 
better at assessing risk. An internal 
transformation programme will further 
improve its regulatory effectiveness 
and help it become a more proactive 
regulator. It has been given new funding 
by HM Treasury to invest in technology 
and frontline operations.  The draft 
Protection of Charities Bill aims to 
bolster the Commission’s statutory 
powers which currently limit its ability 
to prevent and tackle abuse. The 
powers proposed include: a power to 
disqualify individuals from trusteeship 
where their conduct renders them unfit; 
the power to issue official warnings 
to Trustees if they breach charity law; 
and provisions which ban people with 
certain convictions (such as terrorism 
and money laundering) from trusteeship. 

Distinct themes and issues become 
apparent when considering the 
Commission’s report. These are 
considered in the broadest terms in 
this article, but specialist advice and 

assistance should be sought by Trustees 
on any of the issues arising which affect 
them or their charities. 

 
SERIOUS GOVERNANCE 
FAILURES

Most of the problems seen in charities 
have their root in basic governance 
failures. Poor governance exposes 
charities to risk, and hampers them 
in furthering their aims. It can also 
contribute to an environment where 
abuse can be committed and go 
unnoticed. Trustees must be mindful of 
the risks involved in governance failures.
 
Serious governance concerns featured in 
a significant number of the Commission’s 
work during the period and key issues 
surrounded unauthorised Trustees’ 
benefits and failure to manage conflicts 
of interest, together with breaches of 
the charity’s governing document, in 
particular acting outside of the charity’s 
objects.

At the heart of good governance is 
the need for Trustees to demonstrate 
sound decision making. This means that 
Trustees must:

 ▪ act in good faith and exclusively in 
the charity’s interests;

 ▪ act within their powers;

 ▪ manage conflicts of interest;

 ▪ be properly informed; and

 ▪ where relevant, seek professional 
advice.

Regular review of governance processes 
and procedures, risk management and 
taking professional advice are all key 
to ensuring that good governance is 
at the heart of a charity. This includes, 
for example: ensuring that relevant 
policies and procedures are in place 
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and updated regularly; undertaking a 
process of risk assessment; ensuring 
that the recruitment, appointment and 
induction of Trustees is undertaken 
correctly; that conflicts of interest 
are managed and that no Trustee 
receives any unauthorised benefit or 
remuneration. 

FINANCIAL 
MISMANAGEMENT AND 
FINANCIAL CRIME

The impact of financial crime or abuse 
goes beyond monetary loss to a charity. 
It often has very serious adverse 
consequences for a charity’s reputation.

Financial mismanagement, financial 
abuse, fraud, theft or misapplication 
of funds dominated the Commission’s 
casework during the period. 
Clearly, however, not all financial 
mismanagement involves incidents of 
criminality. 

A key finding of the Commission’s 
casework centres on a failure to put in 
place systems to protect charity funds 
or account for charity income and 
expenditure. Effective financial controls 
are vital and Trustees should take note 
of the specific guidance on internal 
financial controls.

Further, Trustees have a duty to 
ensure that accounts are prepared 
in compliance with the Statement of 
Recommended Practice (SORP)  and 
where necessary, Trustees should take 
specialist advice on their reporting and 
accounting requirements. 

Trustees must be seen to respond 
appropriately when problems do occur, 
including making a serious incident 
report to the Commission and taking 
steps to avoid a similar issue from 
occurring in the future. 

CONCERNS ABOUT 
SAFEGUARDING

Safeguarding is a key regulatory focus 
for the Commission. Trustees are 
responsible for taking reasonable steps 
to prevent vulnerable people, especially 
children, from being harmed and ensure 
that if an incident does occur it is dealt 
with promptly and properly. 
The Commission’s role is not to 
administer child protection legislation, 

but to help charities that work with 
vulnerable beneficiaries to protect 
them as best they can and minimise 
the risk of abuse. In the context of the 
issue of safeguarding, the Commission 
specifically focuses on the conduct of 
Trustees and the steps they take to 
protect the charity and its beneficiaries.

Trustees must comply with safeguarding 
legislation and read all relevant guidance 
from the Commission and other 
regulators. Trustees must ensure that 
they have in place, for example, relevant 
safeguarding policies and procedures, 
that they understand the process 
of reporting serious incidents, that 
they undertake any necessary checks 
required by the DBS process, and that 
all Trustees, employees and volunteers 
undertake any necessary training. 

RISK OF ABUSE FOR 
TERRORIST OR EXTREMIST 
PURPOSES

A significant challenge in England and 
Wales (as elsewhere) is to ensure that 
charities are not used as a platform for 
supporting terrorist ideology. Support 
can be through the use of social 
media, by the production of literature, 
or through the use of the charity as 
a platform or venue for radicalising 
terrorist support.  The Commission’s 
guidance on this is clear - charities 
are not prevented from promoting 
or supporting views that may be 
controversial, but concerns would 
be raised if a charity was involved 
in promoting, supporting or giving a 
platform to inappropriate radical and 
extremist views. 

INDEPENDENCE

The recent general election prompted 
the Commission to publish guidance 

which Trustees must follow at all times 
if they are engaging in any form of 
campaigning activity. Campaigning 
by charities has been the subject of 
much debate in recent months, not 
least because of the passing of the 
Transparency of Lobbying, Non-
Party Campaigning and Trade Union 
Administration Act 2014 (The Lobbying 
Act).
 
Independence is one of the most 
fundamental characteristics of charity. 
A charity’s independence is preserved 
when Trustees make decisions 
exclusively in the charity’s interests, 
putting aside any other interests or 
loyalties, and ensuring everything the 
charity does helps further its charitable 
aims. 

Independence in charity also means 
upholding party political neutrality. 
Charity law allows charities to take part 
in campaigning and political activity 
in furtherance of their charitable 
purposes. However, charities must never 
engage in any form of party political 
activity, for example supporting or 
funding a political party or candidate. 
Before engaging in political activity or 
launching a campaign, Trustees should 
carefully weigh up the possible benefits 
against the costs and risks. 

As the report highlights, concerns about 
a charity’s independence are often high 
profile. Trustees must respond swiftly 
and appropriately to protect their 
charity and its reputation. 

Further Information / Biography

If you require any further advice or 
assistance on any of the issues raised 
in this article, please contact Kirsty 
McEwen of Higgs & Sons (direct dial: 
01384 327322 e-mail: kirsty.mcewen@
higgsandsons.co.uk). Kirsty is head of 
the Charity and Not for Profit Team 
and has acted for the Commission on 
a number of occasions in the context 
of its investigations and compliance 
casework.  She has extensive experience 
in advising charities on all aspects of 
their operations.  She regularly provides 
governance support, working with 
Boards to develop effective processes 
and procedures, undertakes trustee 
training and risk management reviews, 
and advises Trustees on regulatory 
compliance, constitutional matters, 
collaborative working, fundraising, 
taxation and trading. 
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